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DISTRICT COURT OF THE UNITED STATES. 
(Eastern District op Virginia.) 

AT NOBFOLK. 

In the Matter op The West Norfolk Lumber J In Bankruptey . 
Company, Bankrupt. j r " 

1. Fire Insurance — Assignment of policy — Lien on property. An insolvent mort- 

gagor may insure the buildings on his property for the benefit of one of his 
creditors, and, in case of loss, such creditor will take the insurance money in 
preference to creditors holding liens on the real estate. In the absence of 
any agreement to that effect, the insurance does not pass with a conveyance 
of the real estate. 

2. Bankruptcy— M oney paid into court — Preferring claim against bankrupt's estate. 

Where a fire insurance policy has been assigned, and a loss thereunder has 
occurred before the adjudication in bankruptcy of the assignor, the insur- 
ance money is the property of the assignee and not of the bankrupt's estate, 
and, if paid into the bankrupt court under an agreement that such payment 
is to be without prejudice to the rights of any of the parties in interest, a 
petition filed by the assignee to have the money paid over to him is not the 
presentation of a claim against the bankrupt's estate. 

3. Supply Liens — Manufacturing company — Priority of liens. The lien on the real 

and personal estate of a manufacturing company for supplies furnished, is 
prior to that of any deed of trust, mortgage, etc., recorded after such supplies 
have been furnished. 

4. Bankruptcy — Supply liens — Order of priority. The liens for supplies fur- 

nished to manufacturing companies are recognized in the bankrupt court, and, 
among themselves, take precedence in the order of the recordation of such 
liens in the proper clerk's office. 

5. Supply Liens — Use made of supplies — Company engaged in more than one busi- 

ness. Where supplies necessary to the conduct of the business of a manufac- 
turing company have been furnished to such company, it is not necessary to 
show that they were actually so used by the company, in order to be entitled 
to claim a lien therefor. And it is immaterial that such company, as a mere 
incident of its business, also buys and sells such supplies. 

6. Supply Liens — Date of lien — When lien to be filed- The lien for supplies fur- 

nished manufacturing companies dates from the time of furnishing the sup- 
plies, and the lien may be claimed at any time after the supplies are furnished, 
whether the goods are sold for cash or on credit, provided the claim be filed 
not later than ninety days after the last item of the account becomes due and 
payable. If the claim is filed within that time, the lien secured relates 
back to the time the supplies were furnished, subject to be defeated by prior 
or intervening supply liens. 

7. Supply Liens — Memorandum — What part of debt due. It is not necessary that 

the memorandum of the account filed with a supply lien claim shall show 
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what part of the debt is actually due and what part is yet to become due, 
though the better practice would be to show this. 

8. Supply Liens — Memorandum — Affidavit — When account became due and pay- 

able — Time of filing claim. If the affidavit filed with the memorandum of the 
account for a supply lien shows that ninety days have not elapsed since the 
last item of said account for supplies became due and payable, this is a suffi- 
cient declaration that the claim was filed within the statutory period. The 
affidavit may be referred to for the purpose of giving the information re- 
quired by the statute. 

9. Supply Liens — Assignee — Right to claim. Claims under the supply lien law 

can ordinarily be filed by the assignee thereof. 

The West Norfolk Lumber Company was, on the 21st day of August, 1900, at 
the instance of its creditors, duly adjudged an involuntary bankrupt, the said 
company having been engaged since 1894 in the operation of a plant, situated at 
West Norfolk, Virginia, for the manufacture of rough lumber into flooring, ceil- 
ing, box shooks, and other dressed material. On the night of the 11th of May, 
1900, the plant, together with a large portion of the lumber on hand, was con- 
sumed by fire. At the time of the fire, and for several years prior thereto, the 
lumber company was indebted to the Farmers' Bank of the State of Delaware, at 
Georgetown, in a large amount, for money borrowed by the lumber company, 
originally for the purpose of repairing its plant, and, from time to time, for the 
general conduct of its business. 

At the time of the fire the indebtedness amounted to $58,434.56, evidenced by 
notes of the company, discounted at the bank, and by bills receivable, assigned or 
discounted with the bank theretofore. This indebtedness was secured by policies 
of insurance issued upon the property of the company which, by agreement be- 
tween the bank and the company, had been made payable in case of loss by fire to 
the bank as its interest might appear. The company was also indebted to the Mer- 
chants and Farmers Bank of the city of Portsmouth in the sum of $5,000, evi- 
denced by a promissory note to the bank, secured by a deed of trust on the land 
and buildings of the lumber company duly recorded, and also by two certain poli- 
cies of insurance on the buildings of said company, aggregating $3,000, made 
payable to the trustee in the deed securing the bank's debt, as his interest might 
appear. 

After the fire, to-wit, on the 24th day of May, 1900, the Gray Lumber Com- 
pany filed in the clerk's office of the county court of Norfolk county, a memoran- 
dum showing the amount and consideration of the claim held by it against the 
lumber company, and claimed a prior lien under sections 2485 and 2486 of the 
Code of Virginia, as amended, on all the property, real and personal, of the said 
company other than that forming a part of its plant, to the extent of the money 
due them for supplies claimed to have been furnished the company, necessary to 
its operation. Shortly after the filing of this lien, other creditors of the company, 
claiming liens under the said sections of ths Code of Virginia, filed similar memo- 
randa against said lumber company. 

Subsequent to the filing of these liens, and before the bankrupt proceedings 
were inaugurated, the insurance companies, having policies of insurance on the 
property of the defendant company, paid to the Bank of Delaware the sum of 
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$11,806.56, and to the Portsmouth bank $1,178.34, which amounts the said banks 
respectively applied as credits upon the debts due to them, and since the adjudi- 
cation of bankruptcy the said insurance companies have paid into court, on account 
of policies of insurance held by the Delaware bank, $13,316.49, and on account of 
the Portsmouth bank $1,179. 34, said last-named amounts having been so paid by 
agreement between, the bankrupt's trustee, the insurance companies, and the banks 
respectively, that it was to be without prejudice to the rights of any of the parties 
in interest. 

Ivor A. Page, for petitioning creditors. 

Ross & Lambeth, for the bankrupt. 

Heath & Heath, for the Farmers Bank of Delaware. 

R. G. Marshall, for the Merchants and Farmers Bank of Ports- 
mouth. 

White, Tunstall & Thorn, J. W. Wilcox, Starke & Starke, J. L. Mc- 
Lemore, J. C. Parker, J. Saunders Taylor and Hughes & Little, for 
sundry supply lien creditors. 

T. S. Purdie, for the general creditors. 
Waddill, District Judge : 

This case is now before the court upon exceptions taken to the report 
of the referee, D. Lawrence Groner, Esq., and the questions to be 
determined are: The ownership of the insurance money aforesaid; 
whether the supply lien creditors have any claim thereto; the validity 
of the supply lien creditors' claims against the company; together with 
the order of priority, as among themselves, and what preferences, if 
any, have been given by the bankrupt to any of its creditors. 

First. The claim of the Bank of Delaware to the fund derived from 
the policies of insurance on the burned buildings, which were payable 
to it at the time of the fire, will be considered. This money, the bank 
insists, is not a part of the bankrupt's estate, " but belongs to it," and 
that as the amount is less than the indebtedness to the bank the same 
should be applied, independently of the bankruptcy proceedings, as a 
credit on its debt. While the supply claimants, on the other hand, 
urge that the insurance money constitutes a part of the bankrupt's 
estate, taking the place of the buildings and property burned, and 
should be applied in satisfaction of their liens under the Virginia 
statute; that said statute gives them a prior lien superior to any other 
lien by "mortgage, deed of trust, hypothecation, sale or conveyance;" 
that it is necessarily a superior claim to that of a mere pledge or hy- 
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pothecation of policies of insurance, and cite in support of their position 
Fidelity Co. v. Roanohe Iron Co., 81 Fed. 439. 

The statute of Virginia is exceedingly broad, and it may be con- 
ceded that liens properly perfected under it take precedence of claims 
due for money advanced before the supplies are furnished, but the 
question presented here is as to whom the money actually belongs. If 
the bankrupt company had no interest in the money other than a mere 
equitable interest in any surplus that might arise after the payment of 
the debt for which the insurance policies were pledged, and there was 
no such surplus, then there would be nothing belonging to the com- 
pany. There was no estate upon which the supply lien creditors' 
claims could attach. This arises from the character of the contract, 
viz: a policy of insurance against loss by fire, which is a mere personal 
contract of indemnity against a possible loss on account of the interest 
of an insured in the thing insured. Money derived on policies of in- 
surance taken out by the mortgagor upon property is in no way liable 
for the payment of a lien or mortgage thereon, except by express 
agreement between the parties. Such contracts for indemnity do not 
attach to the property insured, nor go with the same as incident, by 
any conveyance or assignment, unless there is some special stipulation 
to that effect between the insurer and the insured. This is the result 
of the decisions, and it follows that the money received from policies 
of insurance, being less than the amount for which the pledge was 
made, held by the Bank of Delaware upon the property and estate of 
the bankrupt, taken out and assigned to it for its protection belongs to 
the bank and not to the estate of the bankrupt. 

The Supreme Court of the United States has quite recently had 
under review this subject, and there seems to be no doubt from their 
decisions, as to the correctness of the conclusions herein reached. 
Wheeler v. Insurance Company, 101 U. S. 439, was a case of insur- 
ance upon certain buildings and improvements upon real estate upon 
which there was a lien, and on a certain cotton gin and cotton. 
Policies of insurance had been taken out by one who made advances 
to the owner of the property and, a fire occuring, the holders of the 
notes, previously secured upon the same property, claimed the benefit 
of the insurance money, and insisted that the insurance was really 
taken out by the policy holders as the agent of the debtor, and for 
his benefit, and that the owner of the property having paid the pre- 
miums to secure the insurance, and having in the mortgage securing 
the notes on the property, agreed to insure for the benefit of the 
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mortgagees, and to transfer such policies to them, that the holders of 
said notes were equitably entitled to the insurance, and that the per- 
sons who effected the insurance had in fact no insurable interest in the 
property insured; but the Supreme Court held that the mortgage 
debtor, having no insurance policy taken out and transferred to him, 
as was contemplated by the mortgage, that there was no privity of 
contract between the note holders and the person in whose interest the 
insurance policies in question were taken out, and that the policies, 
having been taken out by a creditor, with the assent of the property 
owner, for his own protection, he was entitled to be paid his debt out 
of the insurance money. 

The (My of Norwich, 118 U. S. 468, was a case of marine insur- 
ance, arising in a limited liability proceeding in admiralty, and in 
which the Supreme Court, in determining the extent of the owner's 
interest in the ship insured, held that the policy of insurance on the 
ship lost was no part of the owner's interest in the ship, and did not 
enter into the amount for which the ship could he held liable. In a 
word, the Supreme Court held the ship owner free from liability under 
the act of Congress, and decreed him the money due himself under 
insurance policy taken to indemnify him against hazard incurred by the 
ship, leaving persons who had sustained loss by reason of the disaster 
to the ship, unpaid. In this case Mr. Justice Bradley, in the course 
of a very exhaustive and learned opinion, in discussing the extent of the 
interest of the ship owner in the property destroyed, at page 494, said: 

1 ' This view is corroborated by reference to a rule of law which we suppose to 
be perfectly well settled, namely, that the insurance which a person has on prop- 
erty is not an interest in the property itself, but is a collateral contract, personal 
to the insured, guaranteeing him against loss of the property by fire cr other 
specified casualty, but not conferring upon him any interest in the property. 
That interest he has already, by virtue of his ownership. If it were not for a rule 
of public policy against wagers, requiring insurance to be for indemnity merely, 
he could just as well take out insurance on another's property as on his own, and 
it is manifest that this would give him no interest in the property. He would 
have an interest in the event of its destruction or non-destruction; but no interest 
in the property. A man's interest in property insured is so distinct from the 
insurance, that unless he has such an interest independent of the insurance, his 
policy will be void. 

"This rule of law manifests itself in various ways. If a mortgagor insures the 
property mortgaged, the mortgagee has no interest in the insurance. He may 
stipulate that the policy shall be assigned to him, and the mortgagor may agree 
to assign it; and if it be assigned with the insurer' s consent, the mortgagee will 
then have the benefit of it; or, if not assigned according to agreement, the 
mortgagee may have relief in equity to obtain the benefit of it. 
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"So where property is sold, the insurance does not follow it, but ceases to have 
any value, unless the insurer consent to the transfer of the policy to the grantee 
of the property. In other words, the contract of insurance does not attach itself 
to the thing insured, nor go with it when it is transferred. 

"It is hardly necessary to cite authorites for a rule which has become so ele- 
mentary. We will only refer to a few of them: Lord Chancellor Xing in Lynch 
v. Dalzell, 4 Bro. P. C. 431 (2d ed.), London, 1803 (Vol. 3, p. 497, 1st ed.); S. 
C, 2 Marsh, on Ins. 801; Lord Hardwicke in Sadlers Company v. Badcock, 2 Atk. 
554; Carroll v. Boston Mar. Ins. Co., 8 Mass. 515; Columbia Ins. Co. v. Lawrence, 

10 Pet. 507, 512; Carpenter v. Prov. Wash. Ins. Co., 16 Pet. 495, 503; jEtna Ins. 
Co. v. Tyler, 16 Wend. 385, 397; Wilson v. Hill, 3 Met. 66, 68; Powles v. Innes, 

11 M. & W. 10, 13; McDonald v. Black, 20 Ohio, 185; Plympton v. Ins. Co., 43 
Vt. 497 ; Carroll v. Boston Mar. Ins. Co., Powles v. Innes, and McDonald v. Black, 
were cases of marine insurance, and the same rule was followed in these cases as 
in cases of insurance against fire." 

In the further progress of this opinion the learned justice, in dis- 
cussing the question of the stress laid upon the hardship of the ship's 
owner being entirely indemnified for the loss of his vessel, and 
persons sustaining damage from the collision by the fault of the owner's 
employees getting nothing, at page 495, said: "This mode of con- 
trasting the condition of the parties is fallacious. If the ship owner 
is indemnified against loss, it is because he has seen fit to provide him- 
self with insurance. The parties suffering loss from the collision could, 
if they chose, protect themselves in the same way. ' ' 

In this case, as the contest is entirely between creditors, the ques- 
tion of hardship, if it could have any effect, would be entitled to little 
consideration. The supply lien creditors, upon whom the loss falls, 
in addition to their special and peculiar lien, given them by statute, 
might have availed themselves of the same protection, by way of 
insurance, as the bank did. 

Keference may also be had to Seller v. Marine Bank, 89 Md. 
602; In Be Little Biver Lumber Company, 92 Fed. 585; May on 
Insurance, p. 1040; Washington Central Bank v. Hume, 128 U. S. 
195, 204-5. 

The latter case is one of life insurance, and is referred to with a 
view of showing the inability of one, other than the person in whose 
name the insurance policy is issued, to claim the money thereunder, 
and the similarity between life insurance policies and fire insurance 
policies. And the first case of Heller v. Marine Bank, supra, will be 
found to contain an exceedingly full and able discussion of the subject 
under consideration. 

Second. The referee having reported in favor of the Bank of Dela- 
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ware as to the insurance money, in accordance with the views herein 
expressed, further held that the bank was, nevertheless, chargeable on 
account of dealings had by it after insolvency, and within four months 
of the bankruptcy, with certain preferences arising from payments 
made to it, to-wit: for the sum of $1,374.68, and that such amount 
should be charged against it and deducted from the insurance money 
to be received. The position of the referee, in this respect, would be 
entirely correct in dealing with the money properly a part of the 
estate of the bankrupt, if the bank sought to prove against the estate 
any claim on account of its indebtedness; but as neither of these con- 
ditions exists, the action of the referee cannot be sustained. The 
theory on which the money is decreed to the bank is that it, and not 
the bankrupt company, is entitled to the money due under the insur- 
ance policies by virtue of the assignment of the policies, there being 
no surplus arising from such policies after the payment of the bank's 
debt. The petition filed in these proceedings by the bank, in view of 
the circumstances under which the money was paid into court, is not 
the equivalent of the presentation of a claim against the estate of the 
bankrupt. The money was paid into court with the express under- 
standing that it was to be without prejudice to the rights of any of 
the parties in interest, and the petition filed was merely to have the 
court determine to whom the money belonged, in view of the conflict- 
ing claims set up in reference to said insurance money. No claim 
against the estate of the bankrupt, except as to such insurance money, 
is asserted, although the bankrupt company will be considerably 
indebted to the bank, after allowing credit for all insurance, and all 
sums heretofore received. 

Third. The principles announced in reference to the insurance poli- 
cies held by the Bank of Delaware apply with equal force to the insu- 
rance policies held by the Merchants and Farmers Bank of Portsmouth, 
and the said bank is entitled to the amount of the two insurance policies 
held by it, one of which has been already paid, and a decree should be 
entered in their favor for the amount arising from the remaining poli- 
cies paid into court in these proceedings. The balance due the bank 
will be subordinated to the payment of the lien claims for supplies 
hereinafter allowed, the said supplies having been furnished prior to 
the date of the recordation of the bank's mortgage. The section of 
the statute, 2485 of the Virginia Code, in terms provides that the lien 
of persons furnishing supplies shall be prior to any lien by deed of trust, 
mortgage, hypothecation, sale or conveyance, made or executed, and 
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admitted to record subsequent to the day on which said supplies were 
furnished, the date of recordation being the time fixed by the statute, 
after which supplies cannot be furnished, and a Hen secured, it follows 
in this case that the liens, in so far as they are allowed as above, take 
precedence of the deed of trust in favor of the bank. 

Fourth. This brings us to the consideration of the validity of the 
supply claims, and how far such liens will be enforced under the pres- 
ent bankruptcy act. The validity of the supply lien act of the State 
has been judicially passed upon by the Supreme Court of the State of 
Virginia, by the United States Circuit Court of Appeals, and the Cir- 
cuit Court of the United States for this circuit. Virginia Development 
Company v. Crozier, 90 Va. 127; Liberty Building & Loan Company 
v. Furbush, 80 Fed. 631, 42 U. S. App. 496; Fidelity Insurance 
Company &e. v. Roanoke Iron Company, 81 Fed. 439. 

This court, heretofore, in the matter of the Reese Manufacturing 
Company, in bankruptcy, not reported, recognized the existence of 
such liens under the present bankrupt act, following in Re Kirby Den- 
nis, 95 Fed. 116, and In Re Emsley, 102 Fed. 291. 

The order of priority of payment of supply lien creditors, as among 
themselves, was also passed upon in the Reese Mfg. Company case, 
referred to, and held to be that adopted by the Supreme Court of the 
State in the case of Development Company v. Crozier (supra) ; that is 
to say, that such liens took precedence as of the date of their recorda- 
tion in the clerk's office. There seems to be no reason to depart from 
the conclusions then reached, either as to the recognition of such claims 
in bankruptcy or their order of priority among themselves. 

It is earnestly insisted, however, that the supply claims in this case 
are not valid because the bankrupt was not such a manufacturing com- 
pany as was contemplated by the supply lien statute, that said company 
was not principally engaged in the manufacture of lumber, but was 
engaged as well in buying and selling lumber, and that the supplies 
for which the liens were filed were furnished indiscriminately as to the 
two businesses, and that it was not shown that the items charged for 
were supplies furnished to.a manufacturing company, necessary to the 
operation of the same. Upon the question as to the character of the 
company, and whether the items charged for were necessary to the 
operation of the manufacturing business, and were so furnished and 
used, a great mass of evidence was taken, and the referee, in a care- 
fully prepared report, finds that the bankrupt company was such a 
manufacturing company as was contemplated by the statute; that its 
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general business, well recognized and understood, was that of the 
manufacture of rough lumber into flooring, ceiling, box shooks and 
other dressed material, and that in so far as it did buy and sell lumber 
it was an incident in connection with the manufacturing business, and 
not its regular business, and that the supplies furnished for which liens 
■were allowed were necessary to the conduct of its business, and were 
sold and furnished to be used in such business, and in the main so 
used; and the referee further determined that it was not incumbent on 
the lienor, when goods were necessary for the operation of the business 
in hand and were sold and delivered for that purpose, to follow the 
goods themselves and show that they were all actually manufactured, 
there being in fact no dispute but that the great bulk of the purchases 
were of the character indicated and so used. The referee cited in 
support of his conclusion: Jones on Liens, sec. 1329; Morris County 
Bank v. Roekaway Mfg. Co., 14 N. J. Eq. 189; Singerly v. Doen, 62 
Pa. 9; Richmond Construction Company v. Richmond, 15 C. C. A. 289; 
Burns v. Sewell, 48 Minn. 425. 

After careful consideration of the evidence in the case, and an ex- 
amination of authorities cited, I fully concur with the referee as to this, 
manufacturing company being such an one as is contemplated by the 
act, and that the materials sold and for which the debts were con- 
tracted, as allowed by the referee, were such as for which liens can be 
claimed, and that the lienors have produced proof sufficient to establish 
their liens. 

Fifth. We come next to the consideration of the question of the 
time within which supply liens may be filed, whether from the date the 
supplies are furnished, or only within ninety days after the last item 
of the account becomes due and payable. This involves the interpre- 
tation to be given sections 2485 and 2486 of the Code of Virginia, as 
amended, under which the liens are claimed. The referee, in an able 
and carefully considered report, held that the liens could not be filed 
from the time that the supplies were furnished, where credit was given, 
but only after the last item of the account became due and payable, 
and within ninety days from date. 

After giving the subject much thought and consideration, I have 
reached a different conclusion from that arrived at by the referee. 
Taking into view both sections of the statute, the one under which the 
lien is given, as well as the one under which it is secured, with the 
various amendments to each section, together with the subject matter 
of legislation, which is of a remedial character and intended to encour- 
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age the business of concerns such as the bankrupt by affording a basis 
of credit not generally given, I think that the supply lien can be 
claimed from the time that the supplies are furnished, provided that 
the claim be filed not later than ninety days after the last item of the 
account becomes due and payable. 

Section 2485 of the Code, as amended by act of the 15th of Febru- 
ary, 1892, provides that "All persons furnishing supplies to a mining 
or manufacturing company, necessary to the operation of the same, 
shall have a prior lien upon the personal property of such company, 
other than that forming a part of its plant, to the extent of the money 
due them for such supplies, and also a lien upon all of the estate, real 
and personal, of said company; which said last lien, however, upon 
such real and personal estate, shall be subject and inferior to any lien 
by deed of trust, mortgage, hypothecation, sale or conveyance, made 
or executed and duly admitted to record prior to the date upon which 
said supplies are furnished." 

And section 2486, as amended by act of the 12th of February, 1896, 
this being the section providing for the ' ' perfection and enforcement ' ' 
of the lien given by the preceding section, provides that "No person 
shall be entitled to the lien given by the preceding section unless he 
shall, within ninety days after the last item of his bill becomes due 
and payable, for which said supplies are furnished or services rendered, 
file in the clerk's office, &c," . . . "a memorandum of the 
amount and consideration of his claim, verified by affidavit, which 
memorandum shall be ' ' recorded, indexed, &c. 

The language of the first section of this act is broad and comprehen- 
sive, and plainly contemplates the existence of the lien from the time 
the supplies are furnished. It gives a prior lien upon the personal 
property of such company other than that forming a part of its plant, 
and also a lien upon the estate, real and personal, of such company, 
subordinating such latter lien, however, only to liens duly admitted to 
record prior to the date at which the supplies are furnished — in a word, 
against liens acquired by deeds of trust, mortgage, hypothecation, or 
in case of a sale or conveyance. The time of furnishing the supplies 
is the period as of which the material man is given a right of lien. 

The right to claim the lien arises .under this section, and may be 
enforced at any time after the supplies are furnished, but may be lost 
by failure to comply with some provisions of the act giving the right. 
The only requirement is that the lien shall be filed ' ' within ninety 
days after the last item of the bill becomes due and payable." If the 
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claim is filed within that time, the lien secured relates back to the 
time the supplies were furnished, subject to be defeated by prior or 
intervening supply liens. There is nothing incongruous, or unusual, 
in having security for a debt, which, although due and owing, is yet 
not payable. It is just what is done in nearly every trust deed or 
mortgage, and the legislature can as well provide for such character of 
lien as can parties contract for the same among themselves. 

The word "due" in this section should be construed as meaning 
owing, rather than payable. This interpretation has frequently been 
given to this word in similar statutes, such as mechanics' liens and 
attachment statutes. Williamson v. Bowie, 6 Mun. (Va. ) 176; U. 
S. Bank v. Merchants Bank, 1 Rob. (Va.) 605; Smalley v. Ashland, 
72 N. W. Reports (Mich.) 30. 

In U. S. Bank v. State Bank, 6 Peters, 29, the language of the 
act of Congress under consideration was, ' 'Where any person becoming 
indebted to the United States by bond or otherwise shall become insol- 
vent, the debt due the United States shall be first paid." The court 
held the word "due" to mean owing, and not payable. 

The language of section 2496, amended, ' ' Within ninety days 
after the last item of his bill becomes due and payable," is not used 
to designate the beginning and the end of the period in which the 
memorandum may be filed, but to prescribe the time within which 
such lien must be filed, or, to state it differently, to fix a period not 
later than and beyond which it cannot be filed. 

The construction of the word "within" used in statutes has fre- 
quently been had. In Levert v. Bead, 54 Ala. 531 ; Merchants &c. 
v. Mayor, 97 N. Y, 355; Dawson v. Black, 36 N. E. (111.) 413; 
Chicago v. Eubank, 32 Mo. App. 189; Athertonx. Corliss, 101 Mass. 
40; Young v. Orpheus, 119 Mass. 179, the interpretation herein 
placed is given. 

No case in Virginia seems to have been decided under this particu- 
lar section of the supply lien law, as amended, and we are therefore 
left without specific interpretation of the meaning of the act by the 
highest court of the State. Much light, however, is thrown upon the 
subject by the decisions of that court, of comparative recent date, 
under the clause of the mechanics' lien law giving material men and 
sub-contractors a lien. 

In S. V. B. B. Co. v. Miller, 80 Va. 821, President Lewis, con- 
struing section 5 of the act approved March 31, 1875, which was 
as follows: "Any sub-contractor, or any person contracting to furnish 
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materials about a building or other improvement, for a general con- 
tractor, or other person than the owner, may give notice in writing to 
the owner of such building or other improvement, stating the value 
of the labor performed or materials furnished, and shall, within twenty 
days after such building or other improvement is completed, or the 
work thereon otherwise terminated, furnish the owner thereof with an 
affidavit, showing a correct account of the amount due the said party 
by the contractor and remaining unpaid to the sub-contractor, or per- 
son contracting to furnish materials, and the said owner shall be liable, 
in, etc."; after remarking that the principal question sought to be 
raised by the instruction was that the notice and affidavit required by 
the statute to entitle the sub-contractor to the benefit of its lien must, 
in order to have that effect, be furnished after, and not before the 
entire completion of the work by the general contractor, said: 

" Obviously, this is not the true construction of the statute 

It is plain from the language thus employed that the intention of the 
legislature was to authorize notice to be given after the materials have 
been furnished by the sub -contractor, and to prescribe a limit within 
which the essential affidavit, ' showing a correct account of the amount 
due ' to the sub-contractor shall be furnished, namely, twenty days 
after the completion of the work, and no longer. In other words, the 
sub-contractor may give notice as soon as the materials are furnished, 
and may at the same time, if he pleases, furnish the required affidavit, 
or at any time thereafter, provided the same is furnished within twenty 
days after the work is completed." 

In N. & W. By. Co. v. Hovmon, 81 Va. 125, construing the same 
section, Judge Lacy said : ' ' The sub-contractor was not obliged to 
wait until the work was finished, or terminated otherwise, before he 
gave his notice. He was entitled under the amended law to serve his 
notice at any time after the labor was performed and the materials 
furnished, before the expiration of twenty days from the completion of 
the building, or other improvement, or the day the work was other- 
wise terminated." 

Another view of this statute strongly convinces me of the correct- 
ness of the views herein expressed. If the supply lien can only be 
secured after the last item in the bill becomes due and payable, and 
within ninety days from that time, the result will be that no credit can 
be given by a vendor in the sale of his goods. The moment credit is 
given, a subsequent vendor, less considerate of his vendee's interests 
and wishes, will sell his goods either for cash or on a shorter credit, 
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and file his lien and secure the same, to the exclusion of the earlier 
and more lenient creditor, who would be powerless to avail himself of 
a security that the law gave him, and that he had only lost by reason 
of his generosity to his debtor; sales on credit could no longer be had 
to mining and manufacturing companies. They would in their deal- 
ing be reduced to a strictly cash basis, and the statute designed to 
secure them enlarged and additional means of credit, and thereby to 
foster their interests, would prove a disadvantage rather than a benefit 
to them. 

I am informed that Judge Prentis, of the Circuit Court of the 
county in which the bankrupt corporation did business, has recently, 
in an unreported case, taken the same view of this act. To his opinion, 
great weight should be given ; as well because of his eminent capacity 
to reach a correct conclusion, as because it is the construction given 
by the local State court. 

Sixth. An exception made to the report presents the further question 
of the sufficiency of the supply lien claim of the Branning Manufac- 
turing Company, one of the bankrupt's creditors; the contention be- 
ing that said claim was invalid, because the memorandum of account 
filed with the lien failed to show what part of the debt was actually 
due at the time of filing, and what part not due, the total elaim being 
for $6,836.27, $3,415.17 of which amount had actually fallen due. 
The referee was of opinion that the claim, as filed, was sufficient, but 
that only the sum actually due could be allowed thereon. Under the 
view taken by the court, as hereinbefore expressed, as to the time 
within which accounts may be filed, this exception becomes less 
material, as the date of the sale of the supplies is the time from which 
the claim can be filed, and not that at which the last item of the 
account falls due. The account, as filed, is sufficient, under the 
court's view of the law; though the better practice would have been 
to have filed an account in detail, in order that the record would show 
the amount for which the lien was claimed, as well as the portion for 
which it, at any given time, was enforceable. A court of equity in 
the enforcement of the claim would, I take it, have no difficulty in 
providing only for the collection, at the particular time, of the amounts 
actually due. Iaege v. Bossieu, 15 Gratt. 83. 

The lien is further excepted to because it failed to show upon its 
face the fact that the same was filed within ninety days after the last 
item of the bill for supplies furnished became due and payable, and 
that it was therefore invalid, under the decision of Loan Company v. 
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Furbush, U. S. Circuit Court of Appeals of this circuit, 80 Fed. 
631, 42 U. S. App. 496. This position is likewise untenable. It 
sufficiently shows that the claim was filed within the time prescribed 
by the statute. The affidavit required to be filed with the memoran- 
dum of account which forms a part thereof, in terms says: "And 
that ninety days have not elapsed since the last item of said bill for 
said supplies became due and payable." This is a sufficient declara- 
tion as to the claim having been filed within the statutory period, and 
the affidavit can be referred to for the purpose of giving the informa- 
tion required by the statute. 

Seventh. Another exception presents for. the consideration of the 
court the question of whether the claim of one Parsons, the assignee 
of sundry small orders issued by the bankrupt company, for the pay- 
ment of its hands, should be allowed, and, granting that the assignee 
can make such claim, whether the fact that he is unable to state just 
from whom he received these assignments, when they were issued, or 
positively at what time the labor was performed for which they were 
issued, should disentitle him to recover. 

The first question is one of law, and under the ruling of Loan Com- 
pany v. Furbush, 42 U. S. App. 496, supra, the assignee of claims 
under the supply lien law can ordinarily file the lien. 

The other questions presented are largely dependent upon the facts, 
and as the point is made that the evidence as to this claim is not 
returned by the referee, the claimant should have an opportunity 
to again submit his proof of lien to the referee, and have him pass 
thereon. 

The report of the referee will be recommitted, with directions to 
state an account of the fund under the control of the court, according 
to the views herein expressed. 

NOTE. — The opinion in this case bristles with interesting and important points 
of law, all of which seem well decided. 

The principle that the proceeds of a fire policy do not represent the property, 
and that a lien on the property does not attach to the insurance money, in the 
absence of special contract, seems settled by the authorities. This principle was 
recognized by the Virginia court, more than sixty years ago, in Haxall v. Shippen, 
10 Leigh, 536 — where a loss occurred after death of the insured, who had devised 
the insured property to his wife for life, remainder to his daughters. The policy 
was payable to the "insured or his heirs." The widow collected the proceeds, 
and applied them to the erection of a new house on the same premises, which, 
after her death, passed to the daughters as remaindermen. It was held that pro- 
ceeds were personal property, which the widow had no right to convert into real 
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estate, thus depriving the husbands of the daughters of their right to claim the 
proceeds Jure mariti — and hence that the husbands of the daughters might compel 
the representative of the widow to repay the amount, regardless of the fact that 
the remaindermen (the daughters) were already in possession and enjoyment of 
the house, so rebuilt with the proceeds of the policy. 

Practitioners should make careful note of the several important points decided 
in the principal case, in connection with the supply-lien statute of Virginia. 
Judge Waddill's opinion is a learned and exhaustive discussion of the several 
difficult questions, and we are glad to give it a place in our pages. 



